STATE OF FLORI DA
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BRUCE ST. HI LLAI RE,
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RECOVMENDED ORDER

Notice was provided, and a formal hearing was held on
August 27, 2003, in Daytona Beach, Florida, and conducted by
Harry L. Hooper, Administrative Law Judge with the Division of
Adm ni strative Hearings.
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244 North Ri dgewood Avenue
Dayt ona Beach, Florida 32114
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STATEMENT OF THE | SSUE

Whet her Petitioner suffered retaliation and reverse
di scrimnation commtted by the Departnment of Corrections in

vi ol ati on of Chapter 760, Florida Statutes.



PRELI M NARY STATEMENT

I n an Arended Charge of Discrimnation dated February 22,
2002, Petitioner, Bruce St. Hllaire (M. St. Hllaire), clained
he suffered unlawful enploynment practices in the nature of
di scrimnation based on race by the Florida Departnent of
Corrections (Department). On March 11, 2003, the Florida
Commi ssion on Human Rel ations (Comm ssion) entered a
"Determ nation: No Cause," which found that there was no
reasonabl e cause to believe that an unlawful enploynent practice
had occurred.

In a "Notice of Determ nation: No Cause," also filed by
t he Commi ssion on March 11, 2003, M. St. Hillaire was inforned
that he had 35 days fromthe date of the Notice to request an
adm nistrative hearing. In a Notice of D smssal entered May 6,
2003, the Conm ssion noted that M. St. Hillaire had not filed a
request for hearing within the allotted tinme and that his
petition nust be dism ssed. However, the record reveal ed that
t he Commi ssion had received a Petition for Relief from
M. St. Hillaire on April 10, 2003, which is less than 35 days
from March 11, 2003. This Petition alleged raci al
di scrimnation and retaliation, and while it did not
specifically request a hearing, the fact that there is within

t he docunent a category entitled, "The disputed issues of



material fact, if any, are as listed below " indicates that an
adm ni strative hearing was requested.

The matter was forwarded to the Division of Adm nistrative
Hearings on May 15, 2003. It was set for hearing on August 27,
2003, in Daytona Beach, Florida, and heard as scheduled. At the
conclusion of the hearing the parties agreed that depositions
and ot her evidence could be filed at any tine before the cl ose
of business on Septenber 30, 2003. Pursuant to an order
subsequent to a notion filed by Petitioner on Septenber 19,

2003, the tinme for filing supplenmental natters was enl arged
until Novenber 10, 2003, and proposed reconmmended orders were
requi red by Novenber 21, 2003.

Petitioner filed the depositions of Harry Ivey, Velm
Yvette Brown, and M chael L. Chanbers; a letter dated
February 12, 2002; and a sworn statenment of Robert Gordon, on
Novenber 20, 2003, ten days past the deadline for filing
suppl enmental matters. Respondent filed a Motion titled
bj ection to Suppl enental Pl eadi ngs asking that the suppl enent al
matter be ignored as not tinely. Respondent's Mtion is granted
because the matters were filed beyond the final deadline.
Accordingly, the aforenmentioned matters will not be consi dered.

At the inception of the hearing Respondent noved to di sm ss
the Petition because the last act of discrimnation alleged

occurred nore than 365 days before the Anended Charge of



Discrimnation was filed. See 8§ 760.11(1), Fla. Stat. In the
bl ock of the Amended Charge of Discrimnation which Petitioner
entitled, "Date Most Recent or Continuing D scrimnation Took
Pl ace,"” Petitioner inserted February 8, 2001. He signed the
Amended Charge of Discrimnation on February 22, 2002, and it
was stanped as filed with the Conm ssion on February 28, 2002.

The Motion was not ruled upon at the tine nade because it
was not tinely filed;, because Petitioner did not have tine to
prepare a response; and because the ruling depended on facts,
whi ch had not yet been elucidated. See Fla. Adm n. Code R 28-
106. 204.

Section 760.11(1), Florida Statutes, states that, "Any
person aggrieved by a violation of 760.01-760.10 may file a
conplaint with the conm ssion within 365 days of the all eged
violation . . . ." The Anended Charge of Discrimnation that
was forwarded to the Division of Administrative Hearings
denonstrates on its face that it was filed too |ate.

It is alleged by Petitioner, however, that he filed his
first Charge of Discrimnation on June 25, 2001, alleging a |ast
act of discrimnation or retaliation of February 8, 2001. This
could be a tinely filing. A June 25, 2001 Charge of
Discrimnation is not part of the record. Petitioner states he
was advi sed by Comm ssion staff to file an anmended charge of

discrimnation and it was in response to that advice that



resulted in the untinely Amended Charge of Discrimnation that
is in the record. Because the Charge of Discrimnation is
denom nat ed "anended," credence is given to Petitioner's claim
Additionally, a Charge of Discrimnation executed June 25, 2001,
that does not bear the stanp contenplated by Section 760.11
Florida Statutes, was included in the material acconpanying the
transmttal to the Division of Adm nistrative Hearings.
Nevert hel ess, the Adm nistrative Law Judge is required to nake
findings only fromthe evidence of record. Accordingly, the
Commi ssi on should dismss the Petition as untinely, unless its
records support the contention that a June 25, 2001, Charge of
Discrimnation was in fact tinely filed.

However, in the interest of judicial econony, Findings of
Fact and Concl usi ons of Law are provided should the Comr ssion
records reveal that the June 25, 2001, Charge of Discrimnation
was tinely filed.

At the hearing, Petitioner offered two exhibits that were
adm tted. Another exhibit, a collective bargai ning agreenent
between the State of Florida and the Florida Police Benevol ent
Associ ation, was, by agreenent of the parties, filed |l ate.
Petitioner called as witnesses Frances St. Hillaire (fornmerly
known as Frances Fredericks and Frances Anderson, and who w ||
be referred to as Frances Fredericks in this Recommended Order),

Arthur P. Fitzpatrick, Edward Charles Seltzer, M chael Gallon,



Li nda Brooks, Art Fitzpatrick, Fred North, Adrian Stewart, and
John Seiferth. Petitioner testified on his own behal f.

Respondent offered three exhibits that were admtted and
call ed as witnesses Robert Gordon and Linda Nol en.

A transcript was not ordered. Proposed Recommended Orders
were tinely filed by both parties and were considered in the
preparation of this Recomended Order.

Citations to statutes are to Florida Statutes (2000) unless
ot herwi se not ed.

FI NDI NGS OF FACT

1. Petitioner is a white male who was a probation officer
at the Departnment. He worked in the Fourteenth Judicial Circuit
for the first ten years of his career and then transferred to
the Seventh Judicial G rcuit, based in Daytona Beach, Florida,
where he had been enpl oyed for about eight and one-half years at
the tine of the hearing.

2. The Departnment, in accordance with Section 20. 315,
Florida Statutes, is the state agency charged with protecting
t he public through the incarceration and supervision of
of fenders and the rehabilitation of offenders through the
application of work, progranms, and services.

3. Inearly July 1999, Petitioner was working in the
Departnent's probation office on Palnetto Avenue, in Daytona

Beach, Florida. He was living with a woman naned Tanya Fol som



who worked for the Departnent in its probation program but not
in the same office. He was also romantically involved with a
woman nanmed Frances Fredericks, who he later married. At this
time, Ms. Fredericks was married to one M. Anderson, and was
known as Frances Anderson.

4. This triangular relationship became known in the office
in which Petitioner worked. Soneone in Petitioner's office, who
has never been identified, wote a letter to Ms. Fol som
revealing to Ms. Folsom Petitioner's ongoing relationship with
Ms. Frances Fredericks. The letter was witten on stationery
that was the Departnent's property, placed in an envel ope that
was the Departnent's property, and transmtted to Ms. Fol somvia
the Departnent’'s internal mailing system Using Departnent
resources for personal business, is contrary to Departnent
policy.

5. When Ms. Folsomreceived the letter a nunmber of ugly
consequences ensued. M. Folsomreacted with extrene hostility
to the informati on she received, even though Petitioner clained
that their relationship had devolved into a nere friendship.

She evicted Petitioner fromthe quarters they had been sharing.
At a subsequent tine, one M. Anderson, then Ms. Frederick's
husband, confronted Petitioner in the parking |ot adjacent to
the office in which Petitioner worked, and in the presence of

Petitioner's office supervisor, M. Seltzer, socked Petitioner



in the jaw. The probation officer comunity, in which
Ms. Fol som and Petitioner worked, suffered disruption. Mrale
anongst the workers was inpaired.

6. Petitioner blamed the occurrence of these unpl easant
events, not on hinself, but on Oficer Mchael Gallon, a
probation officer who worked directly in the court system and
Ms. Vel ma Brown, his immedi ate supervisor. He attributed bl ane
to them because he believed that they had rifled his desk and
found gifts destined to be given to Frances Fredericks, and
bel i eved that one or both of them were responsible for the
letter to Ms. Folsom Both Oficer Gallon and Ms. Brown are
bl ack.

7. Petitioner filed a conplaint with the Departnent
demandi ng an investigation into the use of the Departnent's
stationery that was of a value of about a "half cent," according
to Petitioner. He also conplained that court officers, both
bl ack and white, were underenpl oyed, and suggested that bl ack
court officers were afforded advantages not given to white
officers. He asked his superiors to investigate the conplaint
regarding both the letter and the court officer matter. He
prevail ed upon the office nanager to take action and when the
of fi ce manager declined to open an investigation, he brought the

matter to the attention of the circuit adm nistrator, Robert



Gordon, and ultinmately to the attention of those in the chain-
of -command all the way to the Departnent’'s Inspector General.

8. M. Gordon, in response to the turnoil precipitated by
the letter, reassigned Petitioner to DeLand, Florida, a distance
of about 30 mles, for 60 days. Petitioner, who referred to his
new post in the pejorative, "Dead Land,"” believed that officers
who were noved there, "never cane back." M. CGordon told
Petitioner that he noved hi m because Petitioner needed a "change
of venue." This reassignnent occurred the end of July, 1999.

9. Article 9, Section 3, of the Agreenent between the
State of Florida and Florida Police Benevol ent Associ ation
(Agreenment) states that a transfer should be affected only when
dictated by the needs of the agency and only after taking into
consi deration the needs of the enployee, prior to any transfer.
M. Gordon conplied with that requirenent, and in any event, did
not transfer Petitioner. The Agreenent states at Article 9,
Section 1 (C), that a nove is not a "transfer"” unl ess an
enpl oyee is noved, " . . . in excess of fifty (50) mles."

10. Petitioner was "reassigned" as that termis defined in
Article 9, Section 1 (C, of the Agreenent. |In any event,

M. CGordon did not nove Petitioner because he was white. He
moved himto a different post because Petitioner had created

turmoil in the probation officer community in Daytona Beach. In



any event, as will be discussed bel ow, whether or not M. Gordon
conplied with the Agreenent is inmaterial to this case.

11. Notwi thstanding Petitioner's beliefs with regard to
the outconme of his nove to DeLand, he was reassigned back to the
Dayt ona Beach area at the end of 60 days and resuned his regul ar
duties. This occurred around early COctober, 1999.

12. Petitioner continued to press for an investigation
into his allegations. He brought the matter to the attention to
Harry lvey, the regional adm nistrator for the Departnent and
above M. Gordon in the chain-of-conmand. He discussed the
matter with a M. Jefferson, M. lvey's deputy and believed
subsequent to that conversation, that an investigation would
occur. In fact, no one in the Departnent displayed any interest
in Petitioner's allegations about the de minims use of the
Departnent’'s tinme and property in the preparation and transfer
of the letter, or in his beliefs about the workl oad probl ens of
the court officers, or his clains of favorable treatnent in the
case of Oficer Gallon and Ms. Brown.

13. In Decenber 2000, Petitioner was assigned to the
O nond Beach O fice, which was about six mles fromthe Pal netto
Avenue O fice. The O nond Beach Ofice had |ost a supervisor

position due to reorgani zation and it was determ ned that

10



Petitioner possessed the skill and experience to replace that
seni or | eadership. The decision to relocate Petitioner was nmade
by M. Gordon.

14. In February 2001, Petitioner was transferred back to
his old office. A fewnonths [ater he was pronoted to
Correctional Probation Senior Oficer and noved to anot her
of fice.

15. Between February 2000 and February 2001, the operative
peri od, over 30 Correctional Probation Oficers, Correctional
Probati on Supervisor Oficers, and Correctional Probation
Supervisors in the Seventh Circuit, were reassigned. O these,
six were black, four were Hi spanic, and 20 were white.

16. Although the four reassignnments experienced by
Petitioner may have inconvenienced him Petitioner presented no
evi dence of any damages. The facts reveal that Petitioner's
m sfortunes were precipitated by his unwi se anbrous activities
within his workplace. They were not the result of any effort by
the Departnent to retaliate against himor to discrimnate
agai nst hi m because he was white.

CONCLUSI ONS OF LAW

17. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Section 120.57(1), and Sections

760.11(4) (b), (6), and (8).

11



18. Under the provisions of Section 760.10, it is an
unl awf ul enpl oynment practice for an enpl oyer:

(1)(a) . . . to discharge or to fail or
refuse to hire an individual, or otherw se
to discrimnate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

(7) . . . to discrimnate agai nst any person
because that person has opposed any practice
whi ch is an unl awful enpl oynment practice
under this section, or because that person
has made a charge, testified, assisted, or
participated in any manner in an

i nvestigation, proceeding, or hearing under
this section.

19. This | anguage was patterned after Title VII of the
Cvil Rights Act of 1964. Therefore, case |law construing Title

VI is persuasive when construing Section 760.10. See Gay V.

Russell Corp., 681 So. 2d 310 (Fla. 1st DCA 1996); Florida

Departnent of Conmunity Affairs v. Bryant, 586 So. 2d 1205 (Fl a.

1st DCA 1991).

20. As noted above, Section 760.11(1), states that, "Any
person aggrieved by a violation of 760.01-760.10 may file a
conplaint with the conm ssion within 365 days of the alleged
violation . . . ." If Petitioner is found by the Comm ssion to
have filed a Charge of Discrimnation inmediately subsequent to

Petitioner having conpleted it, the reassignnent to DeLand in

12



July 1999, and the return to Daytona Beach, were not brought to
the attention of the Conmssion in a tinely manner and shoul d
not be considered by the Commission. |f the reassignnment from
Dayt ona Beach to Ornond Beach and then back to Daytona Beach are
found to be as a result of racial discrimnation or retaliation,
and if the Conmm ssion finds that a Charge of Discrimnmnation was
filed imedi ately subsequent to June 25, 2001, then this

all egation is not barred by Section 760.11(1).

Di scri m nati on

21. The United States Suprenme Court set forth the
procedure essential for establishing clains of discrimnation in

McDonnel | Douglas Corp. v. Green, 411 U S. 792 93 S. . 1817,

36 L. Ed 2d 668 (1973), which was then revisited in detail in

Texas Departnment of Community Affairs v. Burdine, 450 U S. 248,

101 S. C. 1089, 67 L. Ed. 2d 207 (1981). Pursuant to the
Burdi ne forrmula, the enployee has the initial burden of

establishing a prinma facie case of intentional discrimnation,

whi ch, once established, raises a presunption that the enpl oyer
di scri m nat ed agai nst the enployee. The pre-em nent case in

Fl orida remai ns Departnment of Corrections v. Chandler, 582 So.

2d 1183 (Fla. 1st DCA 1991).

22. A plaintiff establishes a prim facie case of

di scrimnation under Title VI| by showing: (1) he belongs to a

mnority; (2) he was subjected to an adverse job action; (3) his

13



enpl oyer treated simlarly situated enpl oyees outside his
classification nore favorably; and (4) he was qualified to do

the job. Denonstrating a prina facie case is not onerous; it

requires only that the plaintiff establish facts adequate to

permt an inference of discrimnation. Holifield v. Reno, 115

F.3d 1555 (11th GCir. 1997).

23. Petitioner's race is white. Wites are not a mnority
or generally in a protected mnority class. However, whites can
be a protected group under Title VII of the Federal Cvil Rights
Act, and Chapter 760. In order to prove discrimnation as a

white person, Petitioner nust prove a prima facie case of

intentional disparate treatnent when background circunstances
support the suspicion that the defendant is that unusua

enpl oyer who discrim nates against the majority. See Parker v.

Baltinore & Chio RR Co., 652 F.2d. 1012 (D.C. Gr. 1981). In

accord Notari v. Denver Water Dept., 971 F.2d 585 (10th Cir.

1992). Generally, with regard to "reverse discrimnation," see

Ehl mann v. Florida A & MUniversity, Case No. 96-2855 (DOAH June

26, 1997).

24. In order for Petitioner to prevail in his charge of
di scrimnation, he nmust denonstrate that he was victin zed by
t hat unusual enpl oyer that discrimnates agai nst whites.
Petitioner's chain-of-command started with his i medi ate

superior, Ms. Brown, a black woman. However, M. Seltzer, his

14



of fice supervisor, and M. Gordon, the circuit admni strator
were of the white race. There is no evidence that either

M. Seltzer or M. Gordon, or for that matter, Ms. Brown, were
prej udi ced agai nst white people.

25. Reverse discrimnation in the type of setting in which
Petitioner worked, could arise should there be a strong policy
in favor of affirmative action resulting in discrimnation
agai nst nonwhites, as was di scussed in Parker, above. However,
evi dence that over-active affirmative action was in play was
conpl etely absent in this case.

26. It is found as a fact that no one was prejudiced
agai nst Petitioner because he was white. Any actions considered
adverse by Petitioner occurred because of his decision to be
romantically involved with two different wonen in the sane
cl ose-knit work community.

27. As was said in Nix v. W.CY Radi o/ Rahal

Communi cations, 738 F.2d 1181, 1187 (11th G r. 1984), in the

cont ext of enpl oynent decisions to discharge, "The enpl oyer nay
fire an enpl oyee for a good reason, a bad reason, a reason based
on erroneous facts, or for no reason at all, as long as its
action is not for a discrimnatory reason.” |If an enployer can
fire an enpl oyee for any nondi scrimnatory reason, it follows

that it is permssible to reassign an enployee to DeLand, if the

15



action is deened necessary due to turnoil in the workplace
caused by the enpl oyee's poor judgnent.

28. Wth regard to the second prong of the prima facie

case, it is found that a reassignnent to a workplace a short

di stance fromhis current workplace is not an adverse acti on.

It may have been inconvenient for Petitioner to drive from

Dayt ona Beach to DeLand each workday for a period of 60 days but
it was the type of routine inconvenience all workers experience
sooner or later. It appears that his reassignnent to DelLand,
and to Ornond Beach, was predicated on the needs of the
Departnent, and his assignnment back to Daytona Beach, was at

| east in some respects connected to the Departnent's plan to
pronote Petitioner, a plan which resulted in Petitioner's
pronotion soon after the noves.

29. As to the third prong, there is no evidence that
Petitioner was treated differently from ot her enpl oyees. As
not ed above, personnel in Petitioner's circuit were routinely
reassi gned.

30. Petitioner was qualified to do his job.

31. Accordingly it is found as a fact that Petitioner did

not prove a prinma facie case.

32. | f one assunes arguendo that Petitioner did nake out a

prima facie case, there were legitimte, nondiscrimnatory

reasons for reassigning Petitioner. As a result of his
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i njudi cious decision to naintain a relationship with two
different wonen in the same work conmunity, including one who
was married, he experienced the natural and probable
consequences of his actions. The consequences included turnoil
in his office, an attack by an unhappy husband in a parking | ot
adj acent to his workplace, and reassignnments.

33. Petitioner has made no show ng that any of the reasons
given by the Departnent for its enploynent actions, were
pretextual. Accordingly, it is found as a fact that the
Departnent did not discrimnate agai nst Petitioner.

Retaliation

34. To prove a prima facie case of retaliation, Petitioner

nmust show the followng: (a) he engaged in statutorily
protected expression; (b) he suffered an adverse enpl oynent
action; and (c) the adverse enploynent action was causally

related to the protected activity. See Harper v. Bl ockbuster

Entertai nment Corp., 139 F.3d 1385, 1388 (11th G r. 1998).

35. Petitioner's conplaint was twofold. He conpl ai ned
about the m suse of state property in the transm ssion of
i nformation about his personal life to Tanya Fol som and he
conpl ai ned that certain probation enpl oyees who worked in
certain courts were under-enployed. These were statutorily

prot ected comruni cati ons.
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36. Wth regard to the second prong, for the reason
di scussed above, proof is absent that he suffered an adverse
enpl oynent acti on.

37. Wth regard to the third prong, if one assunes
arguendo that an adverse enpl oynent action was taken agai nst him
by the Departnent, the causation was the result of Petitioner's
actions, not because the Departnent was retaliating against him
Sunmmary

38. Al of the allegations forwarded in the Anmended Charge
of Discrimnation, standing alone, are barred by the passage of
time and should not be considered by the Conm ssion. |If the
Comm ssi on considers the Charge of Discrimnation signed
June 25, 2001, the Conmm ssion should consider only the
enpl oynent actions in Decenber 2000, and February 2001,

i nvol ving the reassignment to Ornond Beach and back to Daytona
Beach. In the latter instance, if the Conmm ssion decides to
consider the entire matter as a continuing course of action, it
is found that neither reverse discrimnation nor retaliation
occurr ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat

1. Petitioner's Anended Charge of D scrimnation be
di sm ssed because it was not tinely filed.

2. Dismssal onits nerits if the June 25, 2001, Charge of
Discrimnation is determned to have been timely fil ed.

DONE AND ENTERED this 11th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.

ooy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of Decenber, 2003.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conmi ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Gayl e S. Graziano, Esquire
244 North Ri dgewood Avenue
Dayt ona Beach, Florida 32114

Ernest L. Reddick, Esquire
Depart ment of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-2500
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Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomrended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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